IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

MONTY BRACK

Plaintiff
V. NO 3:93CVv180-B- A
LI NKOUS CONSTRUCTI ON CO., | NC.

VEESTI NGHOUSE ELECTRI C CORP. . and
ALLEN & HOSHALL, INC.

VEMORANDUM OPI NI ON

This cause cones before the court upon the notion to dism ss
of the defendant Westinghouse Electric Corporation (hereinafter
"Westinghouse") and the notions for summary judgnent of the
def endants Westinghouse and Allen & Hoshall.! The court has duly
considered the parties' nenoranda and exhibits and is ready to
rul e.

FACTS

The def endant Westi nghouse El ectric Corporation (hereinafter
"West i nghouse") hired the defendant Linkous Construction Conpany
(hereinafter "Linkous") to construct a distribution center on a
parcel of Westinghouse property in Byhalia, M ssissippi. The
architectural firmA len & Hoshall, who is also a defendant, was
hired to plan and oversee the construction of the facility. The
plaintiff was enployed by Fischer Steel Corporation, a sub-
contractor hired to construct certain ironworking portions of the

bui | di ng.

! The defendant Linkous Construction Conpany has settled with
the plaintiff, |eaving Westinghouse El ectric Corporation and Allen
& Hoshall as the only remai ni ng def endants.



The plaintiff was injured when the steel beam upon which he
was working coll apsed and fell to the ground. The beam was | aid
across at |least two columms, including a colum designated as C- 6.
The plaintiff has alleged that the anchor bolts in the footing to
colum C-6 were damaged, and that the repl acenent anchor bolts were
i nproperly secured to the footing, causing colum C-6 to fall. The
plaintiff has further alleged that colum C 6 was nearly a foot
shorter than it shoul d have been, which nmay have contributed to the
acci dent.

The plaintiff has all eged negligence in general terns against
all of the defendants collectively. The plaintiff has further
alleged in the alternative that Linkous commtted an intentional
act by failing to repair and then conceal i ng a dangerous condition
which it knowingly created by its installation and repair of the
anchor bolts to which colum C 6 was attached.

MOTI ON TO DI SM SS

West i nghouse has noved to dismss the plaintiff's conplaint
for failure to state a claim \Wstinghouse argues that the owner
of a parcel of |land who has contracted with separate entities to
plan and build a structure on its premses contracts away the

duties relating to construction. Magee v. Transcontinental Gas

Pipe Line Corp., 551 So. 2d 182, 185 (M ss. 1989). St at ed

differently, Westinghouse asserts that the owner of land is not
vicariously liable for the negligence of an i ndependent contractor.

M ssi ssi ppi Power Co. v. Brooks, 309 So. 2d 863, 866 (M ss. 1975).

Wi | e Westinghouse accurately states the law regarding liability



for the negligence of another, it should be noted that an owner of
land remains liable for his own negligence. 1d. Furthernore, an
owner of land may be liable for the negligence of another if the
owner nmaintains control over those features of the work out of
which the injury arose. Mgee, 551 So. 2d at 186. The plaintiff
has alleged in his conplaint that Wstinghouse was directly
negl i gent. Since an owner of land is liable for his own
negl i gence, the court finds that the defendant's notion to di sm ss
shoul d be deni ed.
MOTI ONS FOR SUMVARY JUDGVENT

On a notion for summary judgnent, the novant has the initial

burden of showi ng the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 325, 91 L. Ed. 2d 265, 275

(1986) ("the burden on the noving party may be discharged by
"showing' ...that there is an absence of evidence to support the
non-nmovi ng party's case"). Under Rule 56(e) of the Federal Rules
of GCvil Procedure, the burden shifts to the non-nobvant to "go
beyond the pleadings and by...affidavits, or by the 'depositions,
answers to interrogatories, and adm ssions on file,' designate
"specific facts showng that there is a genuine issue for trial.""

Celotex Corp., 477 U S. at 324, 91 L. Ed. 2d at 274. That burden

is not discharged by "nere allegations or denials." Fed. R Gv.
P. 56(e). Al legitimte factual inferences nust be nmade in favor

of the non-novant. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c) nmandates the entry

of summary judgnent "against a party who fails to nake a show ng



sufficient to establish the existence of an elenent essential to
that party's case, and on which that party will bear the burden of

proof at trial." Celotex Corp., 477 U S. at 322, 91 L. Ed. 2d at

273. Before finding that no genuine issue for trial exists, the
court nust first be satisfied that no reasonable trier of fact

could find for the non-novant. Mat sushita Elec. Indus. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 552 (1986).

A.  Westinghouse

The plaintiff has asserted two theories of liability against
West i nghouse--di rect negligence and vicarious liability. Wile an
owner of land is liable for his own negligence, the plaintiff has
failed to provide any evidence that the defendant Westinghouse
breached any duty owed to the plaintiff. The only dangerous
condition or negligent activity which the plaintiff has asserted
concerns the condition of the anchor bolts and the | ength of col um
C-6. The plaintiff has offered no evidence |inking Westinghouse to
either the bolts or the length of the colum. Furthernore, the
plaintiff's own expert witness fails to inplicate Westinghouse in
any nmanner.

As for the theory of vicarious liability, the contract called
for the contractor, Linkous, to be responsible for assuring that
all  work was performed with due regard for safety. As
af orenenti oned, an owner of land is not vicariously liable for the
negligent acts of the independent contractor or the independent
contractor's enpl oyees, which are conmtted in the performance of

the contract. Magee, 551 So. 2d at 185; Brooks, 309 So. 2d at 866.



The possi bl e exception nmentioned i n Magee applies only if the owner
mai nt ai ned control over the specific aspect of the construction
whi ch caused the injury. Magee, 551 So. 2d at 186. The plaintiff
has failed to produce any evidence that Westinghouse maintained
control over the repair of the damaged anchor bolts or the length
of colum C- 6. The plaintiff has produced m nutes froma neeting
in which a Westinghouse representative asked if "anchor bolts had
been verified." A Linkous representative assured him they had
There is no other reference to anchor bolts in the mnutes and no
i ndi cation that the Westinghouse representative's conment referred
in any manner to the bolts at columm C- 6. Such a vague inquiry
does not rise to the level of show ng control over the repair of
the footing and the installnent of the replacenent anchor bolts.
B. Allen & Hoshal

The plaintiff asserts that the defendant Allen & Hoshall was
negligent for failing to issue proper witten instructions to
Li nkous for the repair or replacenent of the damaged anchor bolts,
failing to see that their instructions were carried out, and
failing to warn other subcontractors and their enployees of the
dangerous condition resulting fromthe i nproperly repaired footing.
When t he defendant pointed out that it had no know edge the anchor
bolts had either been damaged or negligently repaired, the
plaintiff responded by stating that the defendant had a duty to
know of the damage and subsequent replacenent of the bolts.
However, the plaintiff has failed to offer any evidence tending to

prove that the defendant had an opportunity to di scover the damaged



anchor bolts. The plaintiff's own expert testified that he had no
knowl edge of the amount of tine between the damage to the anchor
bolts and the attenpted repair of the footing, and that it would
only take a matter of mnutes to replace the damaged bolts. He
further testified by affidavit that once the footing was repaired,
even in the all egedly negligent manner present in this action, even
an expert would not be able to notice that the repair was
defective. It is conceivable that within m nutes of the damage to
t he anchor bolts the footing was repaired in such a manner that one
could not determne the sufficiency of the repair. The plaintiff
has failed to offer any evidence that suggests otherw se. The
court finds that the defendant had no duty to watch every act of
every enployee on the job site. If Allen & Hoshall was not
notified of the danmaged bolts, then they cannot be held liable for
any negligent repair. The worker who failed to tell the
appropriate party of the damage may be negligent, and his enpl oyer
vicariously liable, but no liability attaches to Allen & Hoshall,
absent sone showing that they were notified of the dangerous
condition. The plaintiff has failed to make such a show ng.

The plaintiff has al so asserted that colum C 6 was nearly a
foot shorter than the other colums, thus contributing to the
col | apse of the beam However, the plaintiff has failed to offer
sufficient testinony to survive sunmmary judgnent on this issue.
The plaintiff's expert testified that it was i npossible to say that
the length of the colum contributed to the fall in any certain

anount, but that it is possible that the allegedly shorter |ength



contributed a percentage. Testinmony that a condition possibly
caused an injury is not legally sufficient to withstand sumary

judgnent. See Fower v. State, 566 So. 2d 1194, 1200 (M ss. 1990);

@l f Ins. Co. v. Provine, 321 So. 2d 311, 314 (Mss. 1975).

The plaintiff further asserts that Allen & Hoshall was
negl i gent in giving Linkous i nproper instructions for the repair of
ot her footings with damaged anchor bolts. The evidence shows that
ot her bolts had been damaged prior to the bolts at colum C 6, and
t he def endant instructed Linkous to replace the damaged bolts with
3/8" bolts, set in holes 10" deep. \Wen Linkous or one of the
subcontractors repaired the footing at colum C 6, they set the new
bolts in holes 4" to 6" deep. The plaintiff argues that the bolts
set in holes 10" deep were not properly secured because of a
failure to use threaded bolts wth heads and washers. Since the
person who replaced the bolts at colum C6 was supposedly
follow ng the previous instructions, the plaintiff maintains that
Allen & Hoshall is negligent for failing to give proper
instructions for the repair of other damaged footings. However,
the other bolts that were replaced had nothing to do with the
col l apse of the colum and beam at C-6 and therefore any gui dance
t he defendant gave in regards to the other bolts is irrelevant to
this action. Further support for the lack of relevance of the
previous instruction is the fact that the person who repaired the
footing at C6 failed to follow the instructions previously set

forth by the defendant for the replacenent of other danmaged bolts.



The plaintiff has failed to show that Al len & Hoshall had any
know edge of the damaged anchor bolts at columm C-6 or gave any
instructions as to the repair of the C6 footing. The plaintiff
cannot maintain their action against Allen & Hoshall wthout
producing sone evidence of either know edge or negligent
i nstruction. The plaintiff has offered expert testinony to the
effect that Allen & Hoshall had a duty to know of any probl ens that
arose at the construction site. However, the existence of a duty
is a question of law rather than fact. Wile the nature of the
relationship between the parties may be a question of fact, the
duties that acconpany said relationshipis ultinmately a question of
I aw. The plaintiff has cited no cases which indicate that an
architectural firmhired to plan and oversee the construction of a
bui l di ng has any duty to know of all problens which arise on the
job site. The architectural firms duty islimted to the duty to
exercise reasonable care, and the plaintiff has presented no
evi dence tending to show that Allen & Hoshall breached this duty.

CONCLUSI ON

For the foregoing reasons, the court finds that the defendant
West i nghouse's notion to dism ss should be denied, the defendant
West i nghouse's notion for summary judgnent should be granted, and
the defendant Allen & Hoshall's notion for summary judgnent shoul d
i kewi se be granted.

An order will issue accordingly.

TH'S, the day of QOctober, 1995.



NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



